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MIGUEL ARENAZAS AND * IN THE DISTRICTCQUR1~bF
ELIZABETH RAMON *

*

VS *

*

BPAMOCO CHEMICAL COMPANY * GALVESTONCOUNTY, TEXAS
BPAMOCO POLYMERS,INC., *

BP CORPORATIONNORTH *

AMERICA INC., DON PARUS, *

andJE MERIT CONTRACTORS, *

INC. * 212TH JUDICIAL DISTRICT

BPAMOCO CHEMICAL COMPANY’S

ANSWERTO PLAINTIFFS’ ORIGINAL PETITION

ComesnowDefendantBPAMOCO CHEMICAL COMPANY andmakesandfiles

this its Original Answer to Plaintiffs’ Original Petition, on file herein, and as grounds

thereforewould respectfullyshowunto this Courtasfollows:

I.

This Defendantentersits generaldenial of the allegationscontainedin Plaintiffs’

Original Petition,aspermittedby the TexasRulesof Civil Procedure,anddemandsstrict

proofthereof.

II.

Defendantallegesthattheoccurrencemadethebasisofthissuitwascausedin whole

orin partbythirdpersonsorpartiesoverwhomthisDefendanthadnocontrol,andforwhose
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actsandloromissionsit wasneitherin factnor in law responsible,and saidnegligencewas

thesoleproximatecauseof theincidentin question.

III.

DefendantallegesthatPlaintiffs’ claim for punitiveor exemplarydamagesis barred

in whole or in partunderbothTexasand federallaw. Permittingrecoveryofpunitive or

exemplarydamagesin this actionwould contraveneDefendant’srightsasreservedby the

Fifth, Seventh,Eighth, andFourteenthAmendmentsto theUnitedStatesConstitutionand

otherprovisionsof theUnitedStatesConstitutionandtheTexasConstitutionandwouldbe

contraryto law under,amongothercases,StateFarm MutualInsuranceCo. v. Campbell,

538 U.S.408(2003),andBMWoJNorthAmericav. Gore, 517 U.S. 559 (1996).

IV.

UnlessDefendant’sliability for punitive damagesand the appropriateamount of

punitivedamagesarerequiredtobeestablishedby clearandconvincingevidence,anyaward

of punitive damageswould violate Defendant’s due processrights guaranteedby the

FourteenthAmendmentto theUnitedStatesConstitutionunder,amongothercases,State

Farm MutualInsuranceCo. v. Campbell,538 U.S.408 (2003),andBMWofNorthAmerica

v. Gore,517U.S.559(1996),andbytheTexasConstitution,Texascommonlaw, andpublic

policy.

V.

Plaintiffs’ claim for punitive damagesagainstDefendantcannotbe maintained

becausean awardofpunitive damageswould bevoid for vagueness,both facially andas
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applied. Amongotherdeficiencies,thereis anabsenceofadequatenoticeofwhatconduct

is subjecttopunishment;anabsenceofadequatenoticeofwhatpunishmentmaybeimposed;

anabsenceofapredeterminedlimit, suchasamaximummultipleofcompensatorydamages

oramaximumamount,on theamountofpunitivedamagesthatajurymayimpose;arisk that

punitive damagewill be imposedretrospectivelybasedon conductthat wasnot deemed

punishableatthetime theconductoccurred;andit wouldpermitandencouragearbitraryand

discriminatoryenforcement,all in violation of the dueprocessclauseof the Fourteenth

Amendmentto theUnited StatesConstitution,theTexasConstitution,andTexascommon

law andpublic policy.

VI.

Plaintiffs’ claim for punitive damagesagainstDefendantcannotbe maintained

becauseanyawardofpunitivedamageswouldbebyajurythat: (1) is notprovidedstandards

of sufficient clarity for determiningthe appropriateness,and the appropriatesize, of a

punitivedamagesaward;(2) is not adequatelyinstructedon thelimits on punitivedamages

imposedby the applicableprinciplesof deterrenceandpunishment;(3) is not expressly

prohibitedfrom awardingpunitive damages,or determiningthe amountof an awardof

punitive damages,in whole or in part, on the basis of invidiously discriminatory

characteristics,including the residence,wealth,and corporatestatusof Defendant;(4) is

permittedto awardpunitivedamageundera standardfor determiningliability for punitive

damagesthatis vagueandarbitrary anddoesnot definewith sufficientclarity theconduct

ormentalstatethatmakespunitive damagespermissible;and(5) is not subjectto adequate
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trial court andappellatejudicial review for reasonablenessand furtheranceof legitimate

purposeson thebasisofobjectivestandards.Any suchverdictwould violateDefendant’s

due processrights guaranteedby the FourteenthAmendment to the United States

Constitution and by the Texas Constitution,and also would be improperunder Texas

commonlaw andpublic policy.

VII.

To theextentthat Texaslaw permitspunishmentto bemeasuredby thenetworthor

financialstatusofDefendantandimposesgreaterpunishmenton defendantswith largernet

worth,suchanawardwouldbeunconstitutionalbecauseit permitsarbitrary,capricious,and

fundamentallyunfair punishments,allows bias andprejudiceto infect verdicts imposing

punishment,andallowsdissimilartreatmentofsimilarlysituateddefendants,in violationof

thedueprocessandequalprotectionprovisionsoftheFourteenthAmendmentto theUnited

StatesConstitution,theCommerceClauseoftheUnitedStatesConstitution,andtheTexas

Constitution.

VIII

With respectto Plaintiffs’ demandfor punitive or exemplarydamages,Defendant

specifically incorporatesby referenceany and all standardsor limitations regardingthe

determinationorenforceabilityofpunitiveorexemplarydamagesawardsunderfederallaw,

including,amongothercasesStateFarm MutualInsuranceCo. v. Campbell,538 U.S.408

(2003),andBMWofNorth Americav. Gore,517 U.S.559 (1996), andTexaslaw.
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IX.

NoactoromissionofDefendantwaswillful, unconscionable,oppressive,fraudulent,

wanton,malicious,reckless,intentional,or with actualmalice,with recklessdisregardfor

the safetyof Plaintiffs, andthereforePlaintiffs’ Petitionfails to statea claim upon which

reliefcanbegrantedfor punitiveorexemplarydamages.Plaintiffs’ Petitionseeksdamages

in excessof thosepermittedby law. Defendantassertsanystatutoryor judicial protection

from punitive or exemplarydamageswhich is availableundertheapplicablelaw, andany

awardofpunitive or exemplarydamagesis barred,

Further,theassessmentofpunitivedamages,a remedythat is essentiallycriminal in

nature,withoutthesafeguardsgreaterthanthataffordedby TexasCivil Procedureandlaw,

constitutesinfliction of a criminalpenaltywithout the safeguardsguaranteedby theFifth,

Sixth, Eighth andFourteenthAmendmentsof theConstitutionof theUnitedStates.

XI.

Defendantspecificallyreservesits right to amenditspleadingsasit deemsnecessary.

XII.

Defendantdemandsa trial by jury.

WHEREFORE,PREMISESCONSIDERED,havingfully answered,DefendantBP

AMOCO CHEMICAL COMPANYpraysjudgmentof theCourtthatPlaintiffs takenothing

by reasonoftheirsuit; thatDefendantrecoverits costsofsuit herein;andfor suchotherand

furtherrelief asthe Courtdeemsjust.
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Respectfullysubmitted,

McLEOD, ALEXANDER, POWEL
& APFFEL,P.C.

By: ~
$mesB. Gaibraith ~
TBA No. 07574400
802 Rosenberg
P. 0. Box 629

Galveston,Texas77553
(409) 763-2481
(281)488-7150
FAX: (409)762-1155

FULBRIGHT & JAWORSKIL.L.P.

By: __________

Otway . Denny,Jr.
TBA No. 05755500
1301 McKinney, Suite5100
Houston,Texas77010-3095
(713) 651-5151
FAX: (713)651-5246

ATTORNEYSFORDEFENDANT
BP AMQCO CHEMICAL COMPANY

______ ~LtU

CERTIFICATE OF SERVICE

I herebycertify that true and correct copies of the above and foregorng~were
forwardedto counselfor Plaintiffs,bycertifiedmail, returnreceiptrequestedi,andto ~J1other
nowknowninterestedparties,by regularmail, on this the JY~’dayofApril, 2005~

~


